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Cout tassemb|eda t10 .45a .m.on27 ,08 ,20 t2and11 .30a .m,on29 .08 .2012 .

A B i l l b e a r i n g t h e t i t | e . ' D i v i n e g u m a , , W a s p u b | i s h e d o n t h e G a z e t t e o f t h e

R e p u b l i c o f S r i L a n k a o n z T , o T , z o t z a n d p l a c e d o n t h e o r d e r P a p e r o f
parriament on 10,08.2012. Four petitioners have chatenged the constitutionarity

of th isBi | lby threeseparatepet i t ionspresentedtoth isCour tandhavethereby

i n v o k e d t h e j u r i s d i c t i o n o f t h i s C o u r t i n t e r m s o f A r t i c l e t 2 l ( 1 ) o f t h e

Constitution.

Hon, The Attorney General was given due notice of the petitions'
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At the time the petltions were taken irtto corrsideration' sevei'al learned Counsel

sought permission to be acjcjed as intervenients, cln whose behaif Frapet's have

been filed as a partv to these nroceeditrgs' Although relevant paBers were filed

late and no copies had reached the petitioners, on inquiry learned Counsel for

the petitioners submitted that they have no oLrjeciion to ttte saici reciuests Lreen

granted, if the couit so desii-es' Accordingly all interventicns vuei'e allowec and

thery were aclded as intervenient respondents'

Learned counsei represetiting tfre peLitioners' leartred Pi'esideni's Counsei

representing the 1't respondent in 02120L2, learned President's counsel and

lear.ned counsel representirrg intervenient respondents and the learned solicitor

General on behalf of the flon. The Attorney General lvere heard before this

Berrch at the sittinqs held on 27 '08'7AI2 and 29'08 '2AI2'

Befcre thc Bill ivas taken intc consideration, !earnec *coliritcr General took tlp a

pre| iminaryobject ionstat ingthat thetwopet i t ions,namelySCsD02l20l2and

S C S D o 3 l z [ I 2 , s h o u l d b e r e j e c t e d i n | i m i n e , f o r n o n c o m p | i a n c e w i t h t h e

mandatoryprocedurest ipu|ated inAr t ic le l2 l (1)of theConst i tu t ion.

The contention of the learned solicitor General was that in terrns of Article 121

(1) of the constitution it is necessary to deliver copies to the Hon' Speaker within

the specified time period, in order to duly invoke the jurisdlction of this court'

T h e B i | | , h a v i n g b e e n p | a c e d o n t h e o r d e r P a p e r o f P a r l i a m e n t o n l 0 , 0 B . 2 0 1 2 ,

the period of one week would elapse on 17'08'2012 and therefore the petitioners

should have presented the petition to the supreme court and the delivery of the

copiestotheHon.Speakershou|dhavebeendoneonorbeforeLT,0B'20L2 '

LearnedSol ic i torGenera|submi t tedthat thepet i t ion inSCSD02/2012hadbeen

delivered only on 20.08'2012. It was also submitted that the'petition in sc sD



a3 lz [Lz ,a | thoughhadbeensen tonorbe fo re lT .0s .2C12 i thadbeende l i ve red

noi to the Hon. speakei-, btrt to the secretary-Gerieral of Par'liament' The

contentiorr of tne learned solicitor General in this regard was that the pi'ovisions

contained in Article i21 (1) of the constitution are mandatory and reiied on the

de te rm ina t ionso f th i sCour t i nSr iLankaTe lecommun ica t ionsB i | t (SCSD

Nos.5191,6/9i and 7l-qL) 'soeial securi ty Benefi ts Bi l l  (sc sD No'137'91) and

Agrarian Development Blll (SC SD 5/2000)'

I n S r i L a n k a T e l e c o m m u n i c a t i o n s B i | | ( S u p r a ) r e i e r e n c e w a s m a d e t o t h e

provisions contained ii-r Article 121 (1) of the constitutiotr atrd tlris Coult had

determinecl that the provisions in that Article as to the manner in which the

j u r i s d i c i i o n o f t h e C o u r t c o u i d b e i n v o | < e d a r e m a n d a t o r y . A r t i c | e 1 2 1 o f t h e

Constitution deais with the ordinary cxercise of constitutionar ju'isdiction in

i . e s p e c t o f B i | | s . A i t i c | e ] - 2 1 ( 1 ) , w h i c h i E t h e r e | e v a n t A r t i c | e i n r e g a r d t o t h e

obiection raise<l by tire ieartted Solicitor General' reads as fallows;

" The jurisdiction of the Supreme Court to ordinarily

determine any such question as aforesaid may be

invoked by the President by a written reference

addressed to the Chief Justice' or by any citizen by a

petition in writing addressed to the Supreme Court'

Since reference shall be made' or such petition shall

be filed, within one week of the Bill being placed on

the order Paper of the Parliament, and a copy thereof

shall at the same time be delivered to the Speaker'

In this paragraph "citizen" includes a body' whether

incorporated or unincorporated' if not less than three-

four thsof themembersofsuchbodyarec i t izens" '

l 0



Theprov is ionsconta inedintheaiorement ionedArt ic ie ,setsout theprocedure

that has to be fo'oweci in order to ordinariry exercise the constitutional

jurisdiction of the supi'eme court in regarci to Bills' In that it is necessary firstly

tobr ingthere ler ,antBi l ! to theat tent ionof theSupremeCouf twi th inaspeci f ied

time duration of one week' Whilst bringing it to the attention of the Supreme

court, it would also be necessary to rdeliver a copY of the petition to the Hon'

Speaker .A.sc ie terminedbyth isCour t inSr iLankaTeiecommunicat ionsBi l |

(Supr .a ) thepro r , i s lonscon ta ined inAr t i c le l ' ? . Ia remanda to ry in i t sna tu reand

the re fo re i t i snecessary fo rs t r i c t con rp l i ancebypar t i eswhowou |dbe invok ing

the said iurisdiction'

In the ins tan tapp l i ca t i ons ,v i z . , i n02 l20L2 ,ass ta tedear l i e r , t hepe t i t i onhad

been delivered to the Hon. speaker oniy orr 20,08.2012 whereas in 03/2012' it

h a d b e e n d e | i v e r e d 0 n I 7 , 0 B . z a L 2 , n o t t o t h e t - l o n . S p e a k e r , b u t t o t h e

Secretary- General of the Parliament'

I n te rmso f theprov i s ionscon ta ined inAr t i c |e121(1 )o f theCons t i t u t i on , the

petition shourd be fired within one week of the Bi* being praced on the order

P a p e r o f t h e P a r | i a m e n t a n d a c o p y t h e r e o f s h a | | a t t h e s a m e t i m e b e

de | i ve red to theSpeaker .Th isCour thascons ide redoneweek tobeaper iod

of 7 days (sri Lanka Telecommunications Bill (supra))' since the Bill had

b e e n p | a c e d o n t h e o r d e r P a p e r o f t h e P a r | i a m e n t o n 1 0 . 0 8 , 2 0 1 2 t h e p e t i t i o n
.had tobe f i l edbe fo re th i sCour t i n te rmso f the l2 l (1 )o f theCons t i t u t i ononor

before 17,08,20t2'

L e a r n e d C o u n s e l f o r t h e p e t i t i o n e r s i n S C S D 0 3 / 2 0 1 2 s u b m i t t e d t h a t t h e

pe t i t i one rhas f i l ed thepe t i t i onbe fo re theSupremeCour ton lT ,0B .20 l2and

. c o p y o f t h e s a i d d o c u m e n t s h a d b e e n s e r v e d o n t h e H o n . S p e a k e r i n t e r m s o f

A . r t i c l e l 2 1 ( 1 ) o f t h e C o n s t i t u t i o n . I n f a c t i n R e g i s t e r , e d A t t o r n e y s f o r t h e

petitioners in their motion has stated thus:

l 3
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" ' AND WI-IEREAS in ternrs of Article 121 (1)

and 134 (1) of the Constitution' a copy of ttris motiotr

iogether with the Petition' Documents marked "Pl" to

"P3c". and the Affidavit thereto has been served on

tlre Honouraltie Speaker of Parlianrerit and tlte

Honourable Attorney General by Registered Post and

the relevant Reqistered Postal Article Receipb are

annexed heretc in proof of same ' ' ' "

ontheReceiptof theaforesaiddocuments, theRegis t rarof theSupremeCout t '

had made entry in the Docket' which reads thus:

" Sinnadurai' Sundaralingam & Balendra' Attorneys-at-

Law fite Pror:y' Petitiort' Affi'javit arrci Docurnents

marked P1 to P3c ancl the receipt Nc' 2'2T 730418 of

17'08'2012 for Rs'200"'

Theda tes tampo fSupremeCour tReg is t r yon thepe t i t i on readsas lTAugus t

20L2.

Thusi t isapparent that thepet i t ionhadbeenf i ledbeforetheSupremeCour ton

tT .0B .20 r2anda t thesamet imeacopyo f thesa idse to fdocumentsweresen t

underReg is te redPos t to theHon .Speaker inPar | i amen t 'Thepe t i t i one rshave

also submitted copies of the postar Receipt Articre to this court' The date stamp

of the said postar Receipt Articie inciicates that it had been sent under Registereo

Post on t7'08'2012'

Learned soricitor Generar had submitted that the petition of the petitioners in SC

SD 03/2012 had been delivered to the Hon' Speaker only on Zb'OS'ZOfZ'
t )



'{-he question that arises at this point is as to the meaning that should be Eitlen

to the word delivered in terms of Article 121 (1) of the constitution' The said

meaning has to be conside:-ec in the light of the prcvisions contained in Article

121 (1) of the constitution with regard to the filing of the petition in the

SupremeCout t to invoke theCons t i t u t i ona l j u r i sd i c t i on in respec to fB i | | bya

citizen, The reievant sentence in the provision, referred to eariier, is repeated

henceforth:

Such reference shall be made, or such

petition shall be filed, within one week of the

Bill being placed on the Order Paper of the

Parliantent, and a copy thereof shall at the same

time be delivereci to the SPeaker "

Ii is therefoi.e necessaiy for tl-,e petiiioiieis [o take sieps fiistly to iiie tire petiLiort

in the Supreme Court within a period of one week of the Bill being placed on the

order Paper of the Parliament. Thereafter, a copy has to be delivered to the

Hon. speaker at the same time' This means that a petitioner' in order to

comply with the provisions stipulated in Article 121 (1) of the constitution will

have act simultaneousiy to see that the petition is filed in the supreme court and

to be delivered to the Hon' Speaker'

The petition in sc sD 02/2012 was filed on 17.08.2012 and had sent the same to

Hon. speaker on the same clay by Registered Post, The meaning of the word

,.delivery" could be defined as mailed or dispatched' The Oxford English

Dictionary (2no Edition (Volume IV), Page 362) defines the word delivery as the

action of handing over or conv€ying into the hands of another, especially the

action of a carrier in delivering letters or goods entrusted to him for a

conveyance to a person at a distance, Such could be easily cairied out by way of

I J



posting and in the present matter the documents had been sent by F'egistered

Post on the same day it was filed in the supreme coutt' In the determinaticn cf

this court in sri Lanka Tetecommunicatlons Bill (Supra) the relevant Bill had

been placed on the order Paper of Parliament on 05'03'1991 and the period of

one week came to an end on 12.03,1991. The petition to the Supreme court

had been submitted within one week on i2,"i3'199L, the copy to the Hon'

speaker had been posted only on 13.03.1991' This court referring to ihe above

stated thus:

" Aithouglr ihe petiticn to the Suprente Cou''t has been

presented within one week (on 12'03'1991) the copy

to the Speaker has horruever been posted on

13,03,i991' 
^Ihe Court ccnsidereo one week' to be a

Period of 7 daYs'

Ha,,ring 53ifl fhaty the Cortrt rnlent on to determine that'

" In the instant case, as the copy of the petition had

n o t b e e n d e | i v e r e d t o t h e H o n , s p e a k e r a t t h e s a m e

time as the petition was presented to the Supreme

C o u r t t h e r e h a d b e e n n o p r o p e r i n v o c a t i o n o f t h e

jurisdiction of the Supreme Court to hear and

determine the matters in the petitions"'

Therefore it is apparent that in terms of Article 121 (1) of the constitution a

petition has to be filed within the stipulated 7 days period after the relevant Bill

is placed on the order Paper of the Parliament and at the same time the said

documents should be sent to the Hon, speaker' In the process what matters is

the filing and the posting of the petitions to be simultaneous and carried out

within the stipulated period of 7 days'



/

in sucl'r circumstances, it is clearly evident that the petitioners had properly

invoked the jurisOiction of the Supreme Court to hear ancj determine the matters

in the peiition in terms oi Article 121 (1) of the Constitution'

The second objection, as stated earlier, vvas on the basis that the petition hAd

been sent to the Secretany-General of the Parliarnent instead of addressing it to

the Hon, SPeaker'

LearnedCounsel for thepet i t ionercontendedthat thesaidobject ion isana|ogous

to a subnrission that pleadings delivered to the Registrar of this court not

reaching the chief Justice, It was arso said that the objection is utterry frivorous

and contrary to the spirit and purpose of Article i21 (1) of the constitution'

The purpose of the provisiorrs cotttained in Articte 121 (1) regarding the delivery

of a copy oi the petition, which had been submiited to the supreme couft is

quitc clear and is st:tec in Article 121 (2) of the ccnstituticn' This pi-ovision la

as follows:

. .Wherethe jur isd ic t ionof theSupremeCour thasbeen

so invokednoproceed ingssha l |behad inPar | i amen t

i n r e l a t i o n t o s u c h B i | | u n t i ! t h e d e i e r m i n a t i o n o f t h e

Supremecou t thasbeenmade ,o r theexp i ra t i ono fa

periodofthreeweeksfromthedateofsuchreference

or petition, whatever occurs first"'

The objective and the purpose therefore is to ensure that parliamentary

proceedings in respect of the Bill in question are suspended during the pendency

of the inquiry before the supreme court. whilst, that process of sending the

petition filed in the supreme court within the specified period to the Hon'

Speaker is mandatory, it cannot be said that the documents being sent to the

l 5



Secretary-General of the Farliamerrt within the stipulated time frame is not in

cornpiiance with Article 12i (i) of the Coirstitutiott'

For the reasons aforesaid the preliminary objections raised Lry the learned

Solicitor General are overruled,

Tire Biil, according to its iong title is to provide for tne "establishment of a

Department to be called ancl known as the Deoartment of Divineguma

Development by amalgamating the samurdhi Authority of sri Lanka established

by Act, No.30 oi 1995, Southern Deveiopnrent Authoriry oi'sri tanka estabiisfred

by Act, No,lB of 1996, the Udarata Development Authority of Sri LanKa

established by Act, No,26 of 2005; to establish Divinegunia commutrity Based

organizations at rut'al level and to provide for a co-orrJinating netwoi'k at the

district ievel and irational level; to establish Divinequnra Community Based Banks

and Divineguma community Based Banking sccieties, to repeal Samurdhi

Au th r ; i f l o fS r :Lanka ,Ac t , l l c .30c f t995 ,sou the i -nDevc lcp rnen tA 'u tho r i iTo f

sri Lanka, Act, No.18 of 1996 and Udarata Development Authority of sri Lanka'

Ac t ,No ,26o f2005and top rov ide fo rmat te rsconnec ted the rew i tho r inc iden ta l

thereto."

when the three petitions were taken for consideration all learned counsel for the

petitioners agreed that all petitions could be taken together'

Learned counsel for the petitioners contended that the Bill in question intends to

repeal the samurdhi Authori$ of sri Lanka Act, No'30 of 1995' Southern

Development Authority Act, No.lB of 1996, and the Udarata Development

Authority Act, No.26 of 2005 in order to form one Department known as the

D iv inegumaDeve lopmentDepar tmen t .Severa l submiss ionsWeremadeby the

l e a r n e d C o u n s e I f o r t h e p e t t t i o n e r s r e g a r d i n g t h e i n c o n s i s t e n c i e s w i t h t h e

provisions of the Constitution'
t 6



Learrred Counsel for the petitioners fufther submitted that the Bill nas been

placed on the order Paper of the Parliarnent contrary to Article 154 (G) (3) of the

constitrrtion, as the Bill deals with severa! subject rnatters that are referred to in

the Provincial council List of the Ninth schedule to the constitution' Therefore it

was deciced, first to consider thel ground of challenge on the basis of the

requi i -enrent tocomp|ywi thAr t ic |e154(G)(3)of theConst i t t - t t ion '

I

I

Article 154 (G), which was introduced

Constitutiott, tleals with the statutes of

reads as follows:

along with the 13th A'mendment to the

Provincial Councils anci Article 154 (G) (3)

" No Bill in respect of any rnailer set out in the

Provincial Council l ist shall becotrie law utrless sucfr

BiIi has been referred by the tii.esident, after its

publicaticn in the Cazcttc and befcre it ls pla;ed on

the Order Paper of Parliament' to every Provincial

Council for the expression of its views thereon' within

such period as may be specified in the reference' and

Where every such Council agrees to the passing

df the Bill, such Bill is passed by a majority of the"

Members of Parliament present and voting; or

Where one or more Councils do not agree to the

passing of the Bill, such Bill is passed by the

special majority required by Atticle 82;

a)

b)

t 7



Provided that where on such reference' some but not

all the Pro'''incial Councils agree to the passing of a

Bill, such Bill shall become law applicable only to the

Prov i t tcesforwhichtheProv inc ia lCounci lsagreeing

to the Biii have been established' upon such Bili beirrg

pa5secl by a maiority oi the ivlem'uet's oi Pallianietii

. Present and voting"'

The submission of all learrred counsel for the petitioners was briefly that several

clauses of the Bill in question were dealing rr,rith severa! subjects contained in the

provincial council List in the Ninth schedule to the constitution' Learned

counsel for the petitioners in sc sD 03/2012had tabulized the sutrjects in the

Bill that have a co-relation to the items in the Provincial council l ist' The said

Tabte is given below:

Table i

dst

,ifr{

#
n a

de

i v

Related item in Ninth Schedule to the

Constitution
(List I - Provincial Council List)

Clause in the Bill

Item 2 - Planning - ImPlementation

of Provincial economic Plans

Item 10 - Rural DeveloPment

Clause 4(a) Carrying out

develoPment activities as may be

required to alleviate Povefi and to

bring about a society guaranteeing

social equitY (Divineguma

DeveloPment DePaftment)

l 8



@tYforeach

individual and farnily (Divineguma

DeeveloPment DePaft ment)

Clause 4(f)

infrastructure

develoPment

(Divineguma

Departnrent)

itfrysrca', anc sociai; 
1

facilities for

of livelihooos

DeveloPment

Item 6 -

Item

DeveloPment

destitute Persons and

families

Rehabilitation and

welfare of PhYsicallY'

mentatlY and sociallY

handicaPPed Persons

Relief of the disabled

and unemPloYable
Item 7:4 -

-

2l

l 9

Disiribution within the

Province

: coffirctmn acti'lift' in

resPect of arrY subject in

the Pi'cvlnclal Council

Province I



availabie rrhysical ancj financial resources

for the saiC PUrPose (Divin5gurna

Development DePaft meni)

Developrnent Department)

Itern i.5 - ti'iarket iairs

Item 2 - Planning - ImPlementation

cf provincial economic Plans

Item 5;3 Construction activiiY in

resPect of atrY subject in

. the Provincial Council

List

Item 6 Roads and bridges and

ferries thereon within the

Province

Item 10 - Rural DeveloPment

i economically and socially uplift l iving

Item t7:L Co-oPerative

undertakings and the

organization, reg!stration,

supervision and audit of )

co-oPerative Societies

within the Province

Clause 9 - CommunitY

Organizations



- Co'oPerative

DeveloPnrettt withiit

the Province

28. Regulation of

trninctlrP0rated

trading, literarY'

scientific, religious

and other societies

anci associations

se i1(k) to undertake and ff i Implementation

deveioPntent of provincial economic Plans

proqramnies lautiched with the

labour contribution of the

ccrrimunitY (Ccrnmu;ritY Based

Organizations)

17 : t Co-oPerative

undeftakings and the

organization, registration'

suPervision and audit of

co-oPerative societies

within the Province

Item L7:2 Co-oPerative

develoPment within the

Province

Item 28 Regulation of

item 10 - Rurai DeveloPment

I

, . -

23
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Ciause. i6(e) provicie ,tethnicai
assistarrce and oilrer services for the
developrnent oi' agricuiturai or any
other products of its beneficiaries in
the reEion (Dirrineguma Regional
Organizations

unincorporated tradinj
literary, scientific, religious
and other societies and
associations

Agi'iculture, inc!uding
agricultural extension,
prornotion and education
for provincial purposes

and agrictrltural services

Clause i6 (0 -- maintain centres for item 15 - Market fairs

lthe Rurchase, storage and marketing
of products and raw-material and
organize trading centres and
shopping centres (Divineguma
Regional Organizations)

22



10: Rural DtveloPment

m 15 - Market fairs
ttr

It(

\ 1
\
I
\
I
I
I

\

2i .- subject to the formulation

and imPlementation 
of

Irlational PolicY in regard to

develcPmettt arrd Planning'

the Po\^Jer to Promote'

establish and engage ln

agricultural' 
incius"rial'

commercial and trading

enterPrises and cther

Organizai-iorrs)

\
I
I

\

\

income generating Prcjects 
\

rnrithin the Provin"___-.*-- \
-^ .1 .nrp l fafC i

7lt:-Rehabil'rdtron 
anci welfare

ftffi7;t:-Rthtb'littttn 
anci welTarc 

\
of Plrvsicall'1' 

ment-a111' anrl

sociallY handicaPPed

persons

Item 7:4 - Relief of the disabled and

unemPloYable

@winsof
money to the extent

permitted bY or under any

law made bY Parliament

item 35:ftre norrowing of moneY

the extent Permitted bY or

under anY

Parliament

law made bY

L )
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Learned solicitor General submitted that the Bill in question in its entirety does

not impinge cn the po\ryers and functicns cf the Pt'ovincial counciis or any other

nratters stipulated in the Provincial councils list' In support of this contention

| e a r n e d S o | i c i t o r G e n e r a | r e i i e d o n t h e m a j o r i t y d e t e r m i n a t i o t r i n l n R e t h e

Thirteenth Amendment to the constitution' Bili anci the Frovinciai

councif Bi* (sc sD Nos. 7 ̂  +gftr)where it rras s[atecj Lhai: provi'cial c.r,rrcils

do not exercise so,rereign legislative power arrd are cnty subsicjiary bodies

exercising limited iegislative powers' it was aiso subtiti'cted that itr tei'rns of

Article 76 (1) of the constitution, the Parliament shail not abdicate or in any

nranner alienate it's leglslaiive power and shall not set rlp eny authcr"it'7 with an\'r

legislative Power.

It is correct that in ihe clei.errnirration regarcling the Tlrirteenth Amendment to

t h e C o n s t i t u t i c n , t h e m a j o r i t , v j u d g m e n t h a d c l e a r l y r e f e r r e d t o t h e

afoi.ementioned position. In that in the n'laiority decision the Supreme Court had

he |c l tha t r l e |ega ted |eg is |a t i on i s |eqa |andperm i t tedanddoesno t i t r vo l veany

abandonment or abdication of legislative power in favour of any newly created

l e g i s l a t i v e a u t h o r i t y . I t f u r t h e r s a i d t h a t n o n e w | e g i s | a t i v e b o d y a r m e d w i i h

general legislative authority is created when a new body is empowered to make

subordinate legislation'

However , theques t ionwh ichhasar i senhere i sno tw i th regard to theau tho r i t y

t h a t h a s b e e n g i v e n t o t h e P r o v i n c i a l C o u n c i | s , P r o v i n c i a I C o u n c i l s W e r e

empowered to make statutes and what had been submitted by the learned

S o | i c i t o r G e n e r a l r e f e r r i n g t o t h e m a j o r i t y j u d g m e n t i n t h e d e t e r m i n a t i o n

regarding the 13th Amendment was based on the said power for the Provincial

councils to enact statutes. The question before this court is with regard to the

authority of the centrar Government to pass regisration on subjects stipurated in

theProv inc ia lCounci l l is to f theNinthScheduletotheConst i tu t ion '

.., A



The main purpose of the 13th Amendment to the Constitution was to introduce

pro,rincia! Counciis in the countrv. Article 154 (A) (1) of the Constitution had

made Drovision for a Provincial council to be established for every Province' The

prjrpose of 'r.he introduciion cf Provinciai councils in 1987' \^/as tC deVolve pcuJer

vrlhichwashithertovesterj intheCentralGovernmenttoProvincia|Counci|s.

As referrec to in the detei'rnination in Town ancl country Pianning

(An iendment )B i l l (SCSD03/20 i1 ) , i n theSuprc rneCcu f t ce te rn r ina t l on in ln

RE Thirteenth Amendrnent to the constitution Bill and the Provincial

councils Bill (supra), it was clearlv stated that the introduction of the Provincial

councils was for t5e purpose of devolution of authority, which included' inter

alia, |egis|ative devo|ution, This position WaS emphasized by the Supreme Court

in Madduma Bandara v Assistant commissioner of Agrarian services

([2003] 2 Sri l-,P.. B0) urhere it tryas stated thus:

' ' lhe j -3 :hHnler tomeni to thet ]ons[ i tu t ion,w|r ic i . rcar- i ]e

into effect in Novemb er I9B7 ' was chiefly introduced

for the purpose of devolving power from the Central

Government to the Provincial Councils"'

In devolving such power, the Provincial councils were empowered to make

statutes. Article i54 (G) of the constitution, which deals with the statutes of

provincial Councils, refer tb the applicability of the three lists enumerated in the

gth schedule to the constitution where Provincial councils are exercising their

povrer to make such Statutes. At the same time Afticle 154 (G) refers to

instances where His Excellency the president of the Republic has to refer cedain

Bills to the provincial councils for the expression of the views of the Provincial

councils. For instance, Article 154 (G) (2) clearly states that a Bill for the

purpose of amendment oi' repeal of the pt'ovisions of chapter XVil A of the

Constitution has to be referred to the provinciar council for the expression of its

25
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views aftei- its pubrication in the Gaz-erre ancj before it is praced on the or"der

Papero fPar | i amen t .Wh i | s tA r t i c le154(G) (2 ) re ie r to theChap ie rcon ta in ing

Ar t i c les154Ato154V,Ar t i c le154(G) (3 ) re fe r toaB i i l i n respec to fma t te rsse t

out in the provinciar counc' rist. Tire saici Ai'ticie 154 (G) (3), vrhich was 'eferred

t o e a r l i e r , c i e a r l y p r o v i d e c i f o r , t i r e p r . o c e c i u i - e t h a t h a s t o b e f o i l o r n l e d h y t h e

Centra lGovernmentwheni tbecomenecessaryto leg is la teonasubjectwhich is

contained in the provincial cou'cii List of tr-re irinth schedule to the constitution'

In tha t , i f t heB i l l i nques t io r rdea lsw i thasub jec tma t te rse tou t in theProv inc ia i

Counc i i L i s t , soo i i a f te i , i t spub l l ca t i on in theGaze t teandbe fo re i t i sp lacedon

theorderPaperofPar | iament , i t isnecessaryforHisExce| le l rcy thePres ident to

i 'e fer i t toeveryProv inc ia ICounci | for theexpress ior ro f i tsv iews.

Cons ide r ing thep t r rposeonwh ich the l3 thAmendmentwas in t roduced ,and the

esrabrishnrent of the pro'inciar cor-rncils, this procecrure raid down in An-icie r54

(c ) (3 )has to l re regardedasmar rc la to rys inceo the rw ise thecb jec to f thesa id

Article would be defeated' ivioreover it is to be noted that this has been the

intention of the regisrature and the wor',1 sha* has been repeatedrrT used in the

Article 154 (G) (3) oi the Constitution'

I n f a c t i n t h e d e t e r m i n a t i o n o f l n R e T h i r t e e n t h A m e n d m e n t t o t h e

constitution and the provinciar counc*s Bit (supra), the majority decision

has referred to the steps that were taken in the direction of devolving authority

to Provincial Councils' Referring to this position it was stated thus:

" Healthy democracy rnust develop and adapt itself to

changing circumstances' The activities of Central

Government now include substantial powers and

functions that should be exercised at a level closer to

the people' Article 27 (4) has in mind the aspirations

of the local people to participate in the governance of

\

L O



their regions. The Bills envisage a handing-over of

responsibiliW for the ciomestic affairs of each

province, within the framework of a united Sri Lanka'

They give nev/ scope for meeting the particuiar needs

air,.i desii-es of ihe pecple of each prcvince'

Decentraiizaticn ;s a'uscful n'leans cf cnsuring that

administration in the provinces is founded on an

understanding cf the ;re eCs and wishes of the

respective pro"'inces. The creation of elecLed and

administrative institutions with respect to each

province - that is what devolution means - gives

shape to the devr:lutionary principle'"

It is therefore evident that in terms of Article 154 (G) (3) of the Constitution,

with regarci to the subject matters reterred to in tlte Provinciai Councii Lrst, lt is

nrarrdatory for the Central Govei-nment to consult the Provincial Councils before

placing such type of a Bill on the Order Paper cf Parliarnent. When such

authority has been attributed to the Provincial Councils, by uray cf provisions

contained in the Constitution, that cannot be taken avvay unless by way of

following the procedure laid down in order to amend such constitutional

provisions. Where the intention and the language of a piece of legislation are

clear and when there are no ambiguities, there should not be any necessity for

any type of conptruction or interpretation of such provisions.

As shown earlier in Table I, the Bill in question deals with several matters that

come directly under the Provincial Council List. In the circumstances, in terms of

Article i54 (G) (3), it is mandatory that before placing the Bill on the Order

paper of the Parliament, for it to be referred to the Provincial Councils for the

expression of their views. Learned Solicitor General, Submitted that the

provincial Councils have no power or authority on the subjectS stated in List II oi

1 1



the Ninth schedule to the constitution. He fudher contended that the first item

in the saiC list is fhe National Policy on all subjects and functions' Learned

solicitor General relied on the enactrnent of the l'Jaticna! Transpott commission

Act, No,37 of 1991 and stateC tirat some of the prq'isions r:f that Act are in

conftict with itenr B of the prcvincial Council t.,ist, but as the Act relates tc

l', lationai Poiicy its constituticnal vaiiCity was trphe!d brr the Supreme Coutt and it

haci passed by a simple rnajorify, Reference was aiso made to the determination

of thrs court is In Re Agrarian services (Amendment) Bi!|, (sc 5D 02/91"

and 0419L) and stated that all matters ,Jeait rruith in tirat Biil were matters cf

ilationa! Pclicy and ther-efore it fell within List i l oi the Niirth Schedule to the

constitution. The contention of the learned solicitor Genera! was that since the

Bill deals with National Policy and in ternrs of the reserved list of the Ninth

schedr; le, National Pcl icy on al l  subjecls is a matter only for the central

Gcvernmetrt, the Bill in question does not come within the purview of Article 154

(G) (3) of the Constilution.

Learned Presidenl's counsel for tne i"'t respotrdent in sc sD No'02]20i7'

contended that the Directive principles of State Policv stlpulated in Chapter Vi of

the constitution is the National Policy frameurork of the State'

chapter VI of the constitution as stated by the learned President's Counsel deals

with the Directive Principles of state Policy. As clearly stated in Article 27 (I) of

the constitution, the said directive principles set out in Article 27 (2) are to guide

Parliament, the President and the cabinet of Ministers in the enactment of laws

and governance of the country. Article 27 (2) of the constitution gives a general

outlook of several areas on which a democratic socialist society would be

established as pledged by the State'

It is not disputed that National Policy on all subjects and functions is a matter

within the scope of the central Government and the Provincial councils have no

\
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osrr€r :o teg is la teonnat ionalpo l icynor is therearequi rement for theCei r t ra l

G:..efimenr to consuit ihe provinciar councils if the centi'e has decided to

legislate on a nratter based an national policy'

However, the Naticnar poticy within a countr/ cannot be equated to the directive

pr inc ip lesot theStatePol icv ,as i t )vou|c !vary f romonesubjectareatoanother .

Ii is not feasible to car.ego'ise a subiect or subiect areas as deaiing with National

poiicy merery because it has neun referred tc in chapter VI of the constitutiorr'

The rehavebeenvar iousmethodsadcp ted todec ic leas t : - ' ' " :T : : sub jec t

area referred tcl in a B*r dears with Nationar po*cy, in the cietermination tn

water services Reference Bit (sc sD z4rz0$ and zsrzoo3) the functional

test rryas applied to decide whether the matter contained ln the Bilr 'eferred to

Nationar poricy, in Kamarawathei and others v The provinciar pubric

Serv i ceCorn rn i ss io r r , l . l o ; t ! rWes te rnProv ince ( [2001 ] lS r iL ,R , t ) , t he

supreme court referring to teacher transfers stated that circular No'95111 sets

out the Nationar poricy on teacher transfers, vvlrich is an important aspect of

education'

These instances clear|y show that Nationa|?.:]:u,:'' to be careful|y considered

and dury formurated prior to i$ promulgation' in respect of different subiect

areas'

The question which arises at this iuncture is whbther the Bi* is on national poticy'

In the determination on Water Services Reference Bill (Supra)' this Coud has

laid down that the test to be used to determine on the question of national policy

wourd be the functionar test. This test was referred to in the determination on

Town and country pranning Amendment Bit (supra), and this court had

stated thus:



" In determining the question as to whether a subject

r n a t t e r i s d e a l i n g w i t h t h e N a t i o n a l P o i i c y o r n o t , i t

would therefore be necessary to consider the nature

o f theprov i s ionscon ta ined in theB i l l , i t spu rposeand

objec*" in the light of the provisions contained in the

Th i r teen thAmendment to theCons t i t u t i onand the

three Lists enumeratec! in the Ninth Schedule to the

Constitution.' '

It would therefore be necessary to consider the pui'pose and the object of the

Bilr in deciding the question as to whether the Biil dears with the Nationar poilcy

of the relevant subiect'

I,he |ong iitie uf thc Bi!|, statecl ear|ier, refer to the estab|ishment of a

Department known as the Department of Divineguma Development' This would

be estabrished by the amaigamation of threc Authorities which are currentry

functional. These three Authorities would be the samurdhi Authority' southern

Development Authority and Udarata Development Authority' The Bill also

provides for the establishment of Divineguma community Based organizations at

rural level with a network at the district level and national level' It is also

intended to establish Divineguma community Based Banks and Divinegunta

Commun i t yBasedBank ingsoc ie t i es . In theprocess 'p rov i s ion i s tobemade to

repeal the samurdhi Authority, southern Development Authority and Udarata

DeveloPment AuthoritY'

It was contended that in the Preamble reference has been ntade to National

Policy. The Preamble reads as follows:

"WHEREAS, in furtherance

develoPment Process and in

of the economlc

giving effect to the
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n a t i o n a l p o l i c y o f a l l e v i a t i n g p o v e r t y a n d e n s u r i n g

social equity, it has become ilecessaf y to improve tl-re

individual, family and group centered livelihood

develoPrnent activities' "

Tiris ciear.ly demons'rrates itrat except fcrr the word national policy ihe rest crf the

items are functional and includes several subject areas which are i'eferred to in

the Provincial council List, For instance, when the long title and the Preamble

are considered together they refer to the development at grass root level of the

society, This is urirjoubtecily based on rural clevelopntertt' Itein 1C ol'the List I

dears with rurar deveropment and the entire subject is therefore devolved' It is

also to be noted that in Item 21 of List I, the functional aspects of the povrer to

prornote, establish and engage !n agricultural, inCustrial, cornmercial and trading

enterprises and other income generating projects lvithin the province is '.rested in

ihe Pt'ovii-rcial Councils'

Learned solicitor General contended that the Bill is based on the Mahinda

chintanaya that was approved by the cabinet and that it was in respect of

National Policy, which is an area reserved for the central Government' Learned

Counsel for the petitioners submitted that the said Mahinda Chintanaya or any

other document by the Government should not override and contradict the

Constitution of Sri Lanka,

It is to be borne in mind that the Constitution is the basic and fundamental law

of the land, which reigns supreme and all other documents are subject to

provisions contained in the Constitution. it is also relevant to note that in terms

of Article 120 of the Constitution, the Supreme Court has the sole and exclusive

jurisdiction to determine any question as to whether any Bill or any provision

therecf is inconsistent rryith the Constitution'

i
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As clearly examined earlier severai subjects contained in ihe Bill come'r,rithin the

Provincial Counci! l-ist in the Ninth Schedule to the Constitution. The subjects

rvere compareC l,rith the relative items in the Ninth Schecjule in Table i. it is also

quite clear that the provisions of the Bill are functional in nature, which are

closely linked to the maiters contained in the Bill. Accordingly the Brll cannot be

considered as setting out nationai poiicy and Lherefore does not corne wiihin ihe

purview of List Ii ot tne tlintn Scheduie to the Constii,,rticiri, It is not Cisputcd

that the Pro,rincial Councils carne into tieing as a i 'esuit of the introducticn oi'the
'fhirteenth 

Amendment to tlre Corrstittrtion irr 1987. Tl-re object was to achieve a

more democratic constitutional reginre on the basis of the power which rnras

hitherto vested +;ith the Centi-al Government, being derrolved to the Provincial

Centres, By this process/ in terms of Article 154 (G), certain restrictions have

been placed with regard to enacting laws by the Centre over the subjects which

are specificaliy cievolved to the Provincial Councils, When there are such

restrictions, those cannot be overcome by a mere reference of national policy.

Such aciions lvculC only negate the whole prlrpose of the introduction of

Provincial Councils in order to devolve power. As Bindra (Intei-pretation of

Statute, 7ti' edition, B0) has correctly pointed out ancl as has been referred to in

Maithr ipala Senanayake v Mahindasoma ([1998] 2 Si- i  L.R. 333),

"Unless the words are clear, the Courts should not so

construe the proviso as to attribute to the Legislature

to give with one hand and take away with

another" (emphasis added),

Learned Solicitor General submitted that the Bill under reference had not been

referred by His Excellency the President to the Provincial Councils as stipulated in

Article 154 (G) (3) of the Constitution.

\
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Sincesrchprocedure l rasnotbeencomp| iedwi th ,wemakeadeterminat ion in

terms of Aticle 120 read with Article L23 0f the constitution that the Bil! in

qrresthn is in respect of matters set out in the Provincial council List and shall

not beconne lainr unless it has been referred by His Excellency the President to

e./ery provincial fourrcil as required bv; Aiticle 154 (G) (3) cf the constittttion'
;!

As ,.e Bi,, has been praced in the order paper of parilament u"ithc'ut cornpliance

with provisions of Ai'ticle 154 (G) (3) of the constitlttion' no detet'nrination wculd

be made at this stage on the other grounds of challenge'

we shall place on record our deep appreciation of the valuable assistance given

by all learned counsel for the petitioners, learned President's csunsel for the 1"

responden t in 0212012, all learned President's counsel and learned counsel for

the intervenient resporicerrts ar,j ilre reai-iiecj soricitor ccnerel ivhc appeared on

behalf of the Attoi'neY General'

St^^- l\ Bc'*,^----jk^
Dr. Shirani A. Bandara@9ke,

Chief Justice

- t l \

dAq:%
Priyddfh Dep, PC,,

Judge of the SuPreme Court

o
bY*'**'=

Eva Wanasundera, PC.,

Judge of the SuPreme Court


