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AMARATUNGA, J

We have heard the learned President's Counsel who appeared in
support of the Reference Nos. 3/2012, 4/2012, 5/2012, 6/2012, 7/2012 and the
_l_earr.ledv counsel who a_ppearéd_ in _supr;t '_Q_A_f the »Ref.eliénc‘e Nos.v8_/2(')1~2} & 9/2012-
and we have al_sQ. heard the Hon. the A.Attomey.-(:_}energl: who éppeared. on very
short notice. The Court of Appeal ac_tin_g: in terms of Article 125 of the
Constitution has referred the __f_olvl“owing» quest_ioﬁ rel_éti_ng to the vin:terpretétion of

the Constitution.

‘ “ié it mandatory .Al-l_ric.ler.Article lt(A)7(3).of the Constltutlonfor ti}?
Parliamgnt to ‘pr‘ovvide | for I_natters r}}}el‘at.ing to ;the | fgrum Beféi‘e Wthh ft_Ah:e.
aliegations are to be proved, the mocie of probf, tﬁe bﬁrden of proof, tﬁe standered
of proof etc. of any alleg¢d misbehavior or incapacity in addition to the matters

relating to the investigation of the alleged misbehavior or incapacity?.

Article 125(2) of theConstituﬁon mandates that the que'sfion referred
to the Supreme Court shall be determined within 2 months of the date of the

reference. In terms of Rule 64(1) of the Supreme Court Rules of 1978 certain

]



procedural steps have to be followed before a determination is made by this Court.

It was the submission of all Learned President's 'Counsel and the
learned counsel who appeared .in support of the motion tnat the 1nqu1ry before the'
Selec.t.Committee of Parliament would commence at 10.30 am tomorrow, | ie.
23.11.2012 a_nd.irreparable damage would be caused to tne person noticed that. ts
the Hon. the Chief Justice if proceedings before the Select Committee are not
stayed by this Court . According to the pleadings ﬁled in the_ .Court of Appeal and
the submissions made by all learned counsel in this Court standlng order 78(A) of
.the Parllament contravenes Article 4(c) read with Artlcle 3, Artlcle 12(1) and
13(5) of the Constitution and are also contrary to the accepted norms relating to
the burden of oroof . lTheSe questions wtll be addressed once the procedural. rules

are complied with .

However, at this stage, this Court whilst reiterating that there.
has to be mutual respect and understanding founded upon the rule of law
between Parliament and the Judiciary for the smooth functioning of both the
institutions, wishes to recommend to the members of the Select Committee of

Parliament that it is prudent to defer the inquiry to.be held against the Hon. the



Chief Justice until this Court makes its determination on the question of law
referred to by the Court of Appeal. The desirability and paramount importance of
acceeding to the suggestions made by this Court would be based on mutual
respect and trust and as something essential for the safe guarding of the rule of
- law and the interest of all persons concerned and ensuring that justice is not only

be done but is manifestly and undoubtedly seem to be done.

We direct the Court of Appeal to inform the Respondents
to file written submissions in terms of the Rule 64(1)(b) of the Supreme Court

Rules.

The Registrar of the Supreme Court is also directed to
send copies of the written submissions lodged under the aforesaid Rule to the Hon.
the Attorney-General and the written submissions of the Hon. the Attorney-

General could be filed in terms Qf the aforesaid rules.

The Registrar is directed to serve certified copies of this
to
order em all Respondent members of the Select Committee of the Parliament 3«?

together with the certified copy of the Petition and affidavit filed in the Court of



- Appeal and -also-a copy of the order of reference made by the Court.of Appeal. . .-

A copy of today's order is to be served on the Hon. the

Attorney-General as well.

The Registrar is also directed to send a certified copy of
today's. order to the Registrar of the Court of Apf)eal. Petitioners are also entitled

to obtain certified copies of this order on payment of usual charges.

Mention on 28.11.2012, before the same bench.

Sgd

JUDGE OF THE SUPREME COURT

SRIPAVAN, J.
I agree.
| Sgd
JUDGE OF THE SUPREME COURT_
DEP, PC, J.
I agree. | | Sgd.

JUDGE OF THE SUPREME COURT




I do hereby certify that the foregoing - is a true copy of the .

judgment dated 22.11.2012, filed of record in SC Reference No.05/2012.
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