IN THE SUPREME COURT OF DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA
In the matter of an application under and in terms of Article 126 read along with Articles 3 and 4 of the Constitution.
SC FR Application :673/2012

Chitrananda Liyanage 
Attorney-at-Law 

No 373/2, Kothalawala
Vidyala Mawatha
Kothalawala, Kaduwela  

Petitioner 
Vs.

01.  
Hon. Anura Piriyatharshana Yapa

Minister of Environment,

82, Sampathpaya, 
Rajamalwatte Road, 
Battaramulla.

02.   
Hon. Nimal Sripala De Silva

Minister of Irrigation and Water Resources Management

500, T B Jayah Mawatha,

Colombo - 10

03.   
Hon. Dr. Rajitha Senaratna

Minister of Fisheries and Aquatic Resources Development

New Secretariat, 

Maligawatta,

Colombo 10
04.  
Hon. Susil Prema Jayantha

Minister of Petroleum Industries

No 80, Sir, Earnest De Silva Mawatha,
Colombo - 07

05.  
Hon. Dilan Perera

Minister of Foreign Employment Promotion & Welfare
05th Tower, 

12th floor, 

Central Bank Building, 

No 30, Janadhipathi Mawatha, 
Colombo 01, 
06.  
Hon. Wimal Weerawansa

Minister of Construction, Engineering Services, Housing and Common Amenities

2nd Floor,"Sethsiripya",

Sri Jayawardanapura Kotte,

Battaramulla,

07.  
Hon. Attorney-General

Attorney General’s Department,

Colombo-12
Respondents 

To :
TO HER LADYSHIP THE CHIEF JUSTICE AND OTHER
HONOURABLE JUDGES OF THE SUPREME COURT OF THE 
DEMOCRATIC SOCIALIST REPUBLIC OF SRI-LANKA.
On this 28th day of November, 2012

1. The petitioner is an Attorney-at-Law by profession and he is a citizen of      Sri-Lanka, practicing only in the Supreme Court and in the Court of Appeal as an Attorney-at-Law for more than Twenty One years.

2. This application is filed on behalf of the Petitioner and on behalf of other Attorneys-at-Law of the Honourable profession by way of public interest litigation for and on behalf of the entire legal fraternity.
3. The Petitioner states that in order to discharge the duties as Attorneys-at-Law and serve the litigants as required by the rules of ethics, the sustenance of the Rule of Law and the independence of judiciary is pivotal. In the event the members of Judiciary are restrained in discharging their functions with an assurance of ire-movability of the judges particularly on political motivations the Judiciary would then lack independence and the legal profession would be defenseless and so would be its clientele.  
4. The Petitioner states that he had filed and appeared in large numbers of Writ Applications and Fundamental Rights Applications in which the ‘executive’ specially the Cabinet of Ministers challenging executive and or administrative actions of theirs and such Ministers of the Cabinet have been made Respondents parties with relief sought against them. 
5. The Petitioner states that Attorneys-at-Law / Ministers who have enjoyed a practice as an Attorney at Law have ceased to practice as an Attorney at Law once being appointed as a Minister of the Government and this has been a long cherished tradition and a practice of all such Attorneys-at-Law as members of an ‘Honourable members’ of an ‘Honourable profession’.  
6. Such stoppage of practice by the 1st to the 4th Respondents is on the basis of the members of the Executive arm of the state cannot and should not appear before the Judicial arm of the State.  

7. The Order Paper of Parliament of 6th November 2012 included a Resolution for the presentation of an address for the impeachment of the incumbent Chief Justice (in terms of Article 107 of the Constitution) 

A true copy of the said Resolution, as contained in the Order Paper of 6th November 2012 (obtained from the website of the Parliament – www.parliament.lk) , is marked P1 pleaded as part and parcel hereof.

8. Subsequently, purporting to act in terms of Article 107(3) of the Constitution and the Standing Orders of Parliament, purported to appoint 12 members, including 1st  to the 6th Respondent   to a Select Committee of Parliament (hereinafter ‘PSC’) to inquire into the charges contained in the impeachment motion against the Chief Justice. 
(A news item to this effect published in a website is annexed hereto marked as P2 and pleaded part and parcel to this application)
9. True copies of the relevant portion of the Hansard of 14th November 2012, wherein the notification of the said appointment to Parliament is contained (obtained from the website of the Parliament – www.parliament.lk), is marked P3, and the purported Standing Order 78A contained in the Standing Orders of Parliament (obtained from the website of the Parliament – www.parliament.lk) is marked P4, and same are pleaded as part and parcel hereof.

10. The Petitioner quotes from the concept of Dicey and Montesquie who contributed for the development of law;  the Legislature, Executive and Judiciary should perform separate functions and their powers should be separated from each other to uphold the rule of law and good governance of a state.

11. The said concept of separation of powers had been laid down in the 1978 constitution in the following manner.
a. The sovereignty is in the people and is inalienable; sovereignty includes powers of government, fundamental rights and franchise. 
b. The sovereignty of the people is exercised and enjoyed by the parliament (the legislative power - by the elected representatives of the people), Executive (shall be exercise by the President - Elected by people) and the Judiciary (judicial power of people through courts, tribunals etc…..) exercise their powers in terms of Article 4 (a), 4 (b) and 4(c) of the constitution.
c. In Chapter VII of the constitution the executive powers are conferred on the President and in Chapter VIII executive powers were also conferred on the Cabinet of Ministers.

d. Article 43 of the Constitution states that the cabinet of ministers shall be charged with the direction and the control of the government and shall be collectively responsible and answerable to parliament.

e. Article 43 (2) states that the President shall be a member of the Cabinet and be the head of the Cabinet.

f. Article 48 says the Cabinet of ministers continues to function despite of the dissolution of the Parliament.
g. Chapter X and XI of the constitution provide legislative power of the parliament and the powers of the speaker, the manner of voting and the publication of the bill and the procedure by which the bill becomes the law.
12. The Petitioner states that in the above said manner, the Governmental powers of the three organs are separated and precisely defined.

13. The Petitioner states that in the aforesaid manner, the powers of the state are exercised through three organs the Executive, The Legislature and the Judiciary are separated and defined with precision.
14. The Petitioner states that every Cabinet of Ministers is subject to fundamental rights jurisdiction of the Supreme Court, and they can be brought before the Supreme Court, and their actions can be challenged in the Supreme Court under article 126 of the constitution, by a person in case of a violation of his fundamental rights.
15. The relationship of The parliament, The executive and the Judiciary are clearly defined in terms of the articles of the constitution in the following manner:
a. The Cabinet of Ministers shall be collectively responsible and answerable to parliament.[Article 43(1)]
b. Where the Cabinet of Ministers has certified that any Bill or any provision thereof is intended to be submitted for approval by the People at a Referendum or where the Supreme Court has determined that a Bill or any provision thereof requires the approval of the People at a Referendum [Article 80(2)] this particular bill will become law only with necessary changes to the bill are made or by the special procedure provided in the constitution (referendum). 
16. Therefore the Petitioner states that though the executive is scrutinized by the Parliament in relation to efficiency and policy. The lawfulness of the acts of the executive is scrutinized by the Supreme Court and Court of Appeal. It is in such situations that the Executive action even by the President can be challenged by challenging the Attorney General but not the President due to the immunity that is enjoyed by the President. 
17. The Petitioner states it is always the acts of the cabinet of ministers that are judged by the Superior Courts and the Executive do not have any powers to judge the Judges of the Superior Courts 
18. The powers of the legislature are checked by the Supreme Court during the process of enacting Laws by the members of the Parliament, and Parliament does not have any powers to Judge the conduct of a Judge of the Superior Court except by way of the procedure provided in Article 107(3) of the Constitution.
19. The Petitioner states in the above circumstances the Cabinet of Ministers (Since they are part of executive in terms of chapter VIII of the constitution) cannot take part in a process of judging a Judge in as much as the constitution do not permit members of the executive to take part in the process of judging a Judge.

20. It is respectfully submitted that this provision (exclusion of the members of the executive in the process of judging a Judge) was prudently included in the Constitution in order to avoid any conflict of interest, and to maintain the independence of the Judiciary and also to maintain law and order and for the maintenance of good governance. 

.

21. Therefore, to avoid any conflict of interest and in the best interest of Justice once a member of Parliament accepts a ministerial portfolio he looses his ability or capacity as a member of parliament for the purpose of judging a judge..

22. In any event every member of the cabinet is under the Command and authority of his Excellency the President, It is humbly submitted that a member of the cabinet could not be considered as a member of parliament for the purpose of exercising the functions stipulated in Article 107(3) of the Constitution for the purpose of judging a Judge. 
23. It is further humbly submitted that the drafters of the Constitution in order to preserve the independence of the Judiciary did not empower the President (alone) – who is the head of the Executive - to remove a Judge, although he is the appointing authority of the Judges of the Superior Courts [Article 107(1)]. Removal of a Judge can be done by the President only upon a resolution passed by the Parliament after following the procedures provided in Article 107(3) of the Constitution.  Thus in the process of the removal of a Judge, The Executive and the Legislature have defined different functions, and a member of the executive cannot take part in the functions of the legislature in the process of investigating a Judge. 
24. The standing order 78(A)2 provides that 

(2) 
Where a resolution referred to the paragraph (1) of this Order is placed on the Order Paper of Parliament, the Speaker shall appoint a Select Committee of Parliament consisting of not less than seven members to investigate and report to Parliament on the allegations of misbehavior or incapacity set out in such resolution.   

25. It is respectfully submitted that the  word used in the constitution for the purpose of proof is, ’proved misconduct’ where as the standing orders require that the person sought to be impeached should ‘disprove’ the charges. This is in total conflict of all civilized norms that have been held to be sacred from time immemorial. Further it is totally violative of the provisions of the Constitution of the Democratic Socialist Republic of Sri Lanka

26. It is respectfully submitted that the standing order 78(A)2 reaffirm that a member of parliament can only sit in a Parliamentary select Committee for the purpose of an investigation of a Judge. It is clear that members from executive cannot take part in this process. 

27. It is clear that the literal meaning of the standing order 78(A)2 that only the parliament members can report back to the parliament and a member of the executive have no right under the said standing order to report back to the parliament. 

28. The Petitioner respectfully state that for the purpose of argument one can say that the members of the executive are also members of the parliament, but once they are appointed to the executive, Even though they exercise their power in the dual capacity, Article 107(3) and Standing order 78(A)2 prevents such a member of the executive to take part in the process of judging a Judge.

29. In the present select committee appointed to investigate the alleged conducts of Hon Chief Justice, it is noteworthy to note that the Six (out of seven) members of the select committee (namely the 1 – 6 Respondents) representing the ruling UPFA are sitting in the capacity as members of Cabinet since they hold Ministerial portfolios as members of the Cabinet. 
30. The Petitioner further states that the Constitution clearly defined the duties of the Legislature and Executive during a time of removal of a Judge of the Superior Court, in the following manner.

The Legislature.

· Article 107(2) proviso provides that - no resolution for the presentation of such an address shall be entertained by the Speaker or placed on the Order Paper of Parliament, unless notice of such resolution is signed by not less than one-third of the total number of Members of Parliament and sets out full particulars of the alleged misbehaviour or incapacity. – This empowers the Parliament to act independently apart from the Executive in the process of removing a Judge. Hence the Executive cannot initiate an action to remove a Judge.
· Article 107(3) provides that Parliament shall by law or by Standing Orders provide for all matters relating to the presentation of such an address, including the procedure for the passing of a such resolution, the investigation and proof of the alleged misbehaviour or incapacity and the right of such Judge to appear and to be heard in person or by representative. - It is the responsibility of the Parliament (not the executive) to provide for the procedure to be adopted in the process of removing a Judge.
· It is significant to note that the standing order 78 (2) reaffirm that a member of parliament can only sit in a Parliamentary select Committee for the purpose of an investigation of a Judge. It is clear that members from executive cannot take part in this process.  
The Executive 
· Article 107(2) empowers the President to remove a Judge after an address of Parliament, but it should be supported by a majority of the total number of Members of Parliament (including those not present) has been presented to the President for such removal on the ground of proved misbehavior or incapacity] – The only power vested in the executive in respect of removal of a Judge
31. The Petitioner states that although your Lordship’s recommended the parliamentary select committee to desist from proceeding to hear the allegations against the Hon Chief Justice the Select committee decided to proceed and in-fact they have commenced their hearing on the 23rd November 2012, and the second session is scheduled for 04th December 2012.
32. The Petitioner respectfully state that if the 1-6  Respondents continue to sit in the parliamentary select committee, his fundamental rights guaranteed under Article 12(1)and Article 14(1)g would be violated, since his right to engage in professional practice as an Attorney-at-Law would be hindered without independence of Judiciary.

33. The Petitioner states that the above said acts of the 1-6 Respondents are arbitrary, capricious and against the legitimate expectation of the Petitioner and contrary to the provisions of he Constitution which is the supreme law of the Country. 
34. The Petitioner states that irreparable loss and damages will be caused if the 1-6 Respondents continue to sit in the said Parliamentary select committee.

35. The Petitioner states that the above said Acts of the Respondents are executive and or administrate in nature.

36. The Petitioner further states that this application would be rendered nugatory and irreparable loss and damage would be caused to the Petitioner in the absence of an interim order restraining the 1 – 6 Respondents from taking part in the proceedings of the Parliamentary select committee.

37. The Petitioner states that the 1 – 6 Respondents are members of the Parliamentary Select committee appointed by the Speaker to probe the allegations levelled against the Hon Chief Justice, and the 7th Respondent is Hon. Attorney-General for Sri-Lanka. 
38. The Petitioners state that he has not previously invoked the jurisdiction of Your Ladyship’s and Lordship’s Court in respect of this matter

WHEREFORE the Petitioner prays that your Lordships may pleased to;

(a) Grant leave to proceed with this application

(b) Declare that the rights of the Petitioners guaranteed by Article 12(1) and 14(1)g of the Constitution has been violated by the Respondents

(c) Grant an interim order restraining the 1 – 6 Respondents from continuing to sit in the Parliamentary select committee and continuing the investigation into the alleged charges against the Hon Chief Justice until the final determination of this application and or take any decisions pertaining to the said Impeachment motion.   

(d) Declare that the 1-6 Respondents being part of the executive cannot take part in the parliamentary select committee established for the purpose of investigation into the alleged charges against the Hon Chief Justice.

(e) Declare that any decisions and or orders made by the 1-6 Respondents in the said parliamentary select committee and or any report submitted to his Excellency the President with the participation of the said 1 – 6 Respondents are null and void and have no effect, validity, avail or consequences whatsoever.

(f) Grant cost.

(g) And grant such further and other relief’s as to your Lordship’s may seem meet

……………………………………….

Attorney-at-Law for the Petitioner.
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