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ORDER OF COURT

_ The Court of Appeal on 20.11.2012, in the course of considering
several writ applications that came up before it has referred to this Court, in terms of
Article 125 of the Constitution, the following question relating to the interpretation of
Article 107(3) of the Constitution. |
i o " Is it mandatory under Article 107(3) of the Constitution for the

Parliament to provide for matter (sic) relating to the forum
before which the allegations are to be proved, the mode of proof,
burden of proof, standard of proof etc., of any alleged
misbehavour (sic) or incapacity in addition to matters relating to

the investigation of the alleged misbehavour (sic) or incapacity?”

This question was referréd in respect of all seven writ applications
considered by the Court of Appeal on thaf day. In all seven writ applications the petitioners
have mainly sought writs of prohibition prohibiting the eleven members of the
Parliamentary Select Committee from investigating into the allegations of misbehaviour or
incapacity alleged against the Chief Justice, Hon.(Dr) Shirani A. Bandaranayake in the
Resolution presented to the Speaker in terms of Article 107(2) of the Constitution and
published on the Order Paper of thé Parliament for 6.11.2012.

- When the-seven references (S.C.Réference No. 3 t09 0f 2012) made -
by the Court of Appeal came up before this Court on 22.11.2012, it was observed that the
- Court of Appeal has not complied with Rule 64(1)(b) of the Supreme Court Rules of 1978.
* Accordingly, this Court directed the Court of Appeal to issue notice in terms of the
aforesaid Rule and also directed notice to be issued on the Attorney General — who
immediately appeared in Court when the Court resumed sittings at 1.30 p.m. on the same
day. The Court of Appeal through its Registrar thereafter reported to this Court that notices
have been issued to the parties in terms of Rule 64(1)(b) as per the direction given by this
Court.

The respondents did not appear in this Court and also did not file

their wr_it_ten submissions in terms of the said Rule 64(1)(b). After the petitioners filed their



who sought fo 1ntervene in these proceedrngs ‘the Court speclﬁcally 1nqu1red ﬁ'om all

B '_‘fsubrmssmns on or - before 18 12 2012

e written submissions the Attorney General has filed written submissions in terms of the said

Rule 64(2).

s iy erdlon s ' When the seven references were’ taken up:together for hearing on :

: 13 12 2012 seven partles havmg ﬁled petltlons and afﬁdav1ts sought to intervene in each

of the seven references as mtervement-respondents Article 125 of the Constltutlon or the

-'Supreme CourLRules of 1978 ’do not pro ::"'de for 1nterventrons in References made to thrs =

't Court under Article125. However in terms of Article 134(3) of the Constitution read with »

Article 134(1) this Court has dlscretlon to grant to any other person or his legal

s representatrve 4 hearing as- may> appear to the Court to be necessary in'the exercise of i 1ts

jurisdiction under Chapter X VI of the Constltutlon. Accordingly, the Court decided to give

partles mcludmg those who sought to mtervene whether anyone has any objection to this

Bench hearing these references but there was no objection by any party including those
who sought intervention. Thereafter the Court heard the submissions of all learned

President’s Counsel and -the other learned Counsel for the petitioners, the Attorney General

" and the learned President’s Counsel and the other learned Counsel who appeared for the -

parties who sought to intervene. After the conclusion of oral submissions the Court in its

discretion, granted to all those who have been heard an opportumty to tender written

At the outset we wish to deal with the submissions made by the

Attorney General in support of his contention ‘that there has been no proper reference by

- the Court of Appeal” as set out in his written submissions filed before the hearing. This was -~ -

the first matter dealt with by the Attorney General in his oral submissions.

It is appropriate at this stage to set out the provisions of Article

125(1) which is as follows.

“  The Supreme Court shall have sole and exclusive jurisdiction to
hear and determine any question relating to the interpretation of

the Constitution and accordingly, whenever such question arises




R forthwzth be: referred to the Supreme Court ﬁ)r determination
- The Supreme Court mayAdzrect that further proceedmgs b
stayed pending the determination of such question.”

in the course of any proceedings in any other court or tribunal or
other institution empowered by law to administer justice or to

exercise judicial or quasai-judicial functions, such question shall

~In support ‘of his. subrmssmn that there has been o’ proper reference:

g 'by the Court of Appeal in terms of Artlcle 125(1) of the Constitution, the Attorney General

" General has quoted a part of Samarakone C.J.’s pronouncement in Billimoria’s case which

is relevant to his submission. However, I quote below the entire passage which contains

. Samarakone C.J s pronouncement including the part quoted in the written submissions of

. the Attorney Gerieral. That passage is as follows.

Lol

““Cotinsel have invited us to make order on constitutional -
disputes. It appears from the order of the Court of Appeal that

some dispute as to the interpretation of the Constitution did arise

--in.the course of the argument. Article 125 of the Constitution.-
" requires any dispute on the interpretation of the Constitution to
- be ?ej%ﬂed to this Court. What is contemplated in Article 125 is
’any -qﬁestion'rela_ting to the interpretation of the Constitution”

arising in the course of legal proceedings. This presupposes that
in the determination of a real issue or controversy between the

parties, in any adversary proceedzngs between them, there must

arise the need for an interpretation -of the provzszons of the

Constitution. The mere reliance on a constitutional provision by

.a party need not necessarily involve the question of the

interpretation of the Constitution. There must be a dispute on
interpretation between contending parties. It would appear that




Article 125 is so circumscribed that it must be construed as
dealing only with cases where the interpretation of the
Constitution is drawn into the actual dispute and such question

is raised directly as an issue between the partzes or impinges on

¢ i -an.issue and forms part of the: case‘of one party, opposea‘ by the -
e iother and whzch the Court must of necesszty decide in resolvmg

- that zssue

Rermg on the pronouncement contained in the passage quoted

» \-pabove the Attome}ﬁrCien raiL ntend d that proceedi

citing the deCISIOIl in Walker and Sons Co (UK) Vs Gunatila.ke and others (1978 79 80)

1SLR, 231 at 245, where the Supreme Court in its dec1sron has stated that “We have in this
country over the years developed a cursus oura_ie_of our own which may be summarized

thus ...... . Three judges as a rul_e follow a unanimous decision of three judges,” invited us

~to follow Samar_a.kone C.J.’s prenouncement in Billimoria’s case relating to the scopeof - -

* Article 125 of the Constitution. The Attorney General invited our attention to the decision

" in S.C.Reference No.4 of 2011, [Prema Jayantha vs. Divisional Secretary; S.CM of

: -16.0_-1‘-.2012]_ ‘where-the Supreme Court referred to- the decision in Biilimoria’s case-to-point- -

out the situations in which a reference under Article 125 could be made and invited us to

follow the dec1s1ons in Billimoria and Premal ayantha cases and to hold that there is no

: vahd reference made by the Com‘t of Appeal

The Attorney General further submitted that this Court has the power

to refuse to entertain the reference.or to return it to the Court which referred the question to

" the Supreme Court and cited in support the cases of Prema J ayantha and Abeywickrema vs

Pathirana (1984) 1 SLR 215.

All learned counsel who made submissions on behalf of the parties

who sought to intervene in these proceedings associated themselves with the submissions
’ » 7



4 = ':'féffhe. Attorney General on the question whether there is a valid reference by the Court of
o Appeal. In the written submissions filed (after the hearing) on behalf of the parties who
: _ sought intervention there is no fresh material or submissions not covered by the Attorney

General’s written and oral submissions.

The learned counsel who appeared for the petitioner in SC Reference
No 4 of 2012 in his written submlssmns filed before the hearing has also taken up the

position, for the reasons stated in hlS written submissions, that the reference made by the

~ Court of Appeél is not a valid reference. However the learned counsel referring to a

passage from the Order of Court in Premachandra vs Montague Jayawickrama and another
SC Reference 2-5 of 1993 , (1994) 2 SLR 90. (which will be referred to later) has invited

this Court to answer the question referred to this Court as a practical measure to avoid

further delay. In the written submissions, thc learned counsel has contended that,
@) Samarakone CJ’s 'pronouncemént in Billfmoria’s case was obiter; and that
(ii) Samarakone CJ made his prohdunéemenf in relation to inter-parte proceedings
and that he has not considered what the position would be in an ex-parte

proceeding.

_ In addition, the learned counsel for petitioner in SC Reference 4 of
2012 has submitted that the exclusive jurisdiction vested in the Supreme Court by Article
118 (a) and i:he 1% limb of Article 125 (The Supreme Court shall have sole and exclusive
jurisdiction to hear and deténnine' any question rélatirig to the interpretation of the
Constitution.) is absolute and subject only to the Constitution and therefore the jurisdiction
of the Supreme Court to interpret the Constitution or any provision thereof whenever it is
necessary or relevant to do soin the opinion of Court is absolute and by no means limited

to cases where a valid reference is made under Article 125(1).

In the written submissions filed on behalf of the petitioner in SC

Reference S of 2012; the learned President’s Counsel for that petitioner has subscribed to

the view that the pronouncement in Billimoria’s case is obiter.
The Court first deals with that submission. Billimoria’s case was not
areference made under Article 125(1)of the Constitution. It was an appeal with leave to

appeal granted by the Supreme Court. It was an appeal against an Order made by one



Bench of the Court of- Appeal setting a31de a stay order issued by a different Bench of the
same Court on the basis that the Bench which issued the stay order had issued it per

incuriam. In his judgment Samarakone C.J. has stated that “The only questlon we need to
de01de in this appeal is whether the stay order was made per incuriam.....” (1 978- 79 80)

1,SLR 10 at 12- The decision the Suprerne Co irt;;
that “T am of opinion that the stay order in question was made after consideration and was
‘not.one: made per incuriai,”(at page 13) Thu' there was no occasion or necessﬂy to: -

---con51der the scope of Article 125(1) for the decrslon of the appeal the Supreme Court had -

to decide in that case.

Samarakone C.J.’s judgment in the case indicates the circumstances
in which his pronouncement relatmg to Artlcle 125(1) came to be made. The passage in

which his: pronouncem' it is:con

dispu’tes.. It appears frb_fn the order of the Court of Appeal that
some dispute as to the interpretation of the Constitution did arise
in the course vof the argument. Article 125 of the Constitution

C reqtures any % on the interpretation of the Constitution to
S be reﬁzrred to'this’ Court.” (emphaszs added)

After those words Samarakone CJ made his pronouncement on the

ini the words of Samarakone CJowas

- "-‘_"scope of Artlcle 125(1) “The: word “dispute™ used by Samarakone CJ inthe'above passage ™~ = "~

does not appear in Artlcle 125 and the word used is any “question” relating to the
interpretation of the Const1tut1on There can be a questlon relating to the 1nterpretat10n of
... the’ Constltutlon wrthout a d1spute relatlng to the mterpretatlon of the Constitution. For a
d1spute to arise, there has to be a contention by one _party with regard to the correct -
mterpretatlon of a constitutional prov151on, opposed by another party giving different
interpretation to the same constitutional provision. However, a question relating to-the

“ internre_tation of the-Constitution-can arise on the submissions of one party when the other
party and the Court agree that a question relating to the interpretation of the Constitution

has arisen from the submissions of the first party.



This has happened in the case of Premachandra vs Jayawickrama.

(Supra) The relevant passage from the Order of Court is as follows.

“  The four applications were taken up for hearing together in the
Court of Appeal on 21.6.93. On the next day, in response fo an
inquiry from the Court Mr.L.C.Seneviratne P.C., appearing for

the Chief Ministers, made his submissions in regard to certain

preliminary objections of law. The Court and all counsel agreed

that questions of constitutional interpretation arose, and counsel

were_invited to assist court, by framing those quéstions” (1994)

25LR 90 at 96.(emphasis added)

‘The five questions framed in that case were thereafter submitted to
. the Supreme Court in terms of Artlcle 125. The Supreme Court having said that “It is
'-t.unfortunate that these questlons should have been framed with greater precision. Tt would

have been far more satisfactory if, after hearing parties, the questlons had been framed with

specific reference to the grounds of challenge relevant to, and arising from the facts of, the

pending applications”. (at page 100) nevertheless proceeded to consider and answer the

questions referred to it by the Court. It is pertinent to note that the case of Billimoria had

'+ not been considered by the Supreme Court in its Order.

This shows that even in the absence of a dispute between contending

- parties as to the-correct interpretation of a constitutional provision, a question for the - -

‘interpretation of the Constitution can be referred to the Supreme Court. The Supreme Court

having regard to the facts giving rise to the dispute and the pleadings, if any, filed in the
court, tnbunal or other i'ristitution making the reference and the terms of the question

referred to it, may decide whether such question shall be entertained and answered.

) There may also be a situation Where a court ex mero motu may
decide to make a reference for the interpretation of the Constitution in a situation where
both or all parties concede that a particular view is the correct interpretation of a
constitutional provision. The interpretation of the constitution being a question of law, a

court is not bound by the concessions of parties on a question of law. In such a situation

10




nothing in Article 125 to prevent a court from making a reference under Article 125

i Finotu.

At the hearing a submlssmn has been made that there were no
proceedmgs in the Court of Appeal in the course of which a reference could be made under
_Art-lcle 125 as the Court of Appeal was merely con51denng ex parte, whether notice should
_ h‘"e..i'ssued on the respondents. We are unable to accept this submission. The writ
jurisdiction of the Court of Appeal is invoked by an application (petition supported by

' affidavit and documents, if any). Proceedings in an application commences when it is
taken up in court for support. The application hy which the jurisdiction of the Court is
invoked then becomes a part of theproc'ee'ding's. If the Court refuses to issue notice, the
proceedings end there and if notice is issued the proceedings continue until the matter is
finally decided. If a court, in ex parte proceedings takes the view that there is a question

" relating to the. mterpretatlon of the Const1tut1on the better procedure would be, as rightly
contended by the Attorney General to notlce the other party and the Attorney General and
hear them for that limited purpose. However there is nothing in Article 125 to limit

references to inter parte proceedings.

o hrs pronouncement Sarnarakone CJ has sa1d that, “What is
contemplated in Article 125 i is ‘any question relatlng to the interpretation of the _
Constitution’ in the course of legal proceedings. This presupposes that in the determination

ofareali 1ssue or controversy between the partles in any adversary proceedings between
them, there must arise a need foran interpretation of the provisions of the Constitution.”

- (emphasis added)

Article 125 refers to legal proceedings and not to adversary
proceedings, which term, ‘if used has the effect of curtailing the scope of Article 125.
We have already set out that part of Samarakone C.J’s judgment
which indicate the circumstances in which the pronouncement relating to Article 125 has
been made. He has stated that “It appears from the Order of the Court of Appeal that some
dispute as to the interpretation of the constitution did arise in the course of the argument.”

The Order of the Court of Appeal, referred to by Samarakone C.J is not available to us and
11



subinissiorts, if any, made by counsel when they invited the court to make order on

tienal disputes. It may well be that Samarakone C.J’s pronouncement is worded in

"‘ay 1t appears in his judgment on the material and the submissions, if any, available to

B In any event Samarakone C.J ’s pronouncement Billimoria’s case on
:le 125 is to be treated with high teSpeet; In subsequent decisions this Courthas |
faithfully referred to it in considet'ing the references made to this Court. No counsel
disputed before us the position that when_ there are divergent views between parties as to

- the correct interpretation of a constitutional provision a reference under Article 125 could
be validly made. What the petitioners centended, in particular the learned counsel for the
petitioner in S.C.Reference 4 of 2012, is that the situations in which a valid reference could
be made under Article 125 is not limited te the situation set out in Samarakone C.J.’s
pronouncement.and is not. exhaustive and that there rnay be other situations in which such
references could be validly made. For the reasons we have already given we agree with this

contention and hold that there is a valid reference before us.

In his Wﬁtten_ submissions filed before the hearing, the Attorney
General has stated that“Tho’ugh Article '.1.25(' 1) grants sole-and exclusive jurisdiction to
Your Ladyships Court to hear and determine any question relating to the interpretation of
the Constitution, in view of the words “sulaject to the provisions of the Constitution” in
Article 118 and the pomts made in paragraph 8.0 below it is respectfully submitted that
when it comes to the removal of Judges of the Supreme Court or the Court of Appeal, the
Supreme Court or the Cou_rt of Appeal does not have any jurisdiction, including the writ
- jurisdiction-and the juritsd_ietionfte.ihterpret any"provisi'on‘ of the Constitution”. In paragraph -
8.2 of the written submtssions it is stated that the power to remove judges of the Supreme
Court and the Court of Appeal Veeted in the Legislature and the Executive under our

Constitution is a check on the judiciary. In such a context, judicial involvement in the:

* removal proceedings, even if only for purposes of judicial review or interpretation of the
Constitution, which forms part of such removal in counterintuitive because it would
eviscreate the important constitutional check placed on the judiciary by the framers of our

Constitution.

12



We are unable to accept this submission in the absence of any

; fhmb of Artlcle 125 is limited as contended by the Attorney General.

at the commencement of this order, relates to the mterpretatlon of Article 107(3) of the
‘ the Supreme Court and Court of Appeal is reproduced below.

“107 (1) The Chief Justice, the President of the Court of Appeal and every

 other Judge of the Supreme Court and Court of Appeal shall be
appointed by the President of the Republic by warrant under his
hand. o

) Evbery‘ such fudge shall hold office during good behaviour, and
~ shall not be removed except by an order of the President made
after an address of Parliament supported by a _majbrity of the
total rzumber of Members of Parliament (including those not
present)j has been presented to the President for such removal on

the greund of pr(rved misbehaviour or incapacity;

..-,;;_Provzded that no resolution. Sor the presentutzon of .such..an.
* address shall be entertamed by the Speaker or placed on the

Order Paper of Parluzment unless notice of such resolution is

atlon in Artlcle 125 orin Artlcle 107 that the Junsdlctlon of this Court in terms of the

- The: Questien' referred.to'tllis. Court by the Court of Appeal, as set out

Constltutlon Artlcle 107 whlch prov1ded for the appomtment and removal of the Judges of

: szgned by not less than orte-thzrd of the total number of Members

: ‘.of Parlzament and sets out full partzculars of the alleged
‘mzsbehavzour or zneapaaty ‘ ‘ |
v (3) Parliament shall by law or by Standing Orders provide for all

_matters relating to the presentation of such an address,

including the procedure for passing of such resolution, the
i‘nveStigation and proof of the alleged misbehaviour or irl_capacity
and the right of such Judge to appear and to be heard in person or
by representative.”

13



)

42) of: the Ceylon (Constltutlon) Order in Councﬂ isas follows
-Every ]udge of the Supreme Court shall hold office durmg good

REETI T

HRZ (W

behaviour and shall not be removable except by the Governor
General on an address of the Senate and the House of

Representatives.”

: The Republican Constitution 1972 provided as follows.
g fudges of the. Court of. Appeal, of the: Supreme: Court o of =+ .

the Courts that may be created by the National State Assembly
to exercise and perform powers and functions corresponding to

or substantially similar to the powers and functions exercised or

performéd by the aforesaid Courts shall be appointed by the
V'Pre.sident.' ' ‘

Every such Judge shall hold office during good behaviour and
shall not be removed except by the President upon an address of

 the National State Assembly”

In terms of the 1978 Constitution, the process for the removal of a

Judge commences when a resolution for an address of Parliament to be presented to the
entertained by the Speaker or placed on the Order Paper of Parliament. Such resolution
~ shall contain full particulars of the alleged misbehaviour or incapacity. The address of

Parliament to be presented to the President could be supported and adopted only when the

allegations of misbehaviour or incapacity become proved misbehaviour or incapacity.

. President for ih_e re_rhoval of a.Judge' on the ground of proved misbebaviour of incapacity is

shall be signed by not less than one third of the total number of members of Parliament and

14




: The requirement of a reéolution setting out the full particulars of the
’e‘dvan-i‘s.beh-aviom or incépacity, signed by not less than one third of the total number of
m fs-Of Parliament, the requirement ef 'preved misbehaviour or incapacity as the

-'.Of the address of Parliament for the removal of the Judge, the requirement of the
:vestlgatlon and proof of the alleged mlsbehav1our or 1ncapac1ty and the right of such
udge to appear and to be heard in person or by representatlve are all new features

'(pfoyiSiQné)"'net found in'the Soulbury-COnstitutioh and in the Republican Constitution of

The object ahd the. siéniﬁbance of these new provisions are
* important matters this Court has" to con31der in interpreting Article 107(3) of the
' Constltutlon

“FREEDOM, EQUALITY, JUSTICE, FUNDAMENTAL HUMAN RIGHTS and THE INDEPENDENCE OF
THE JUDICIARY as the intangible heritage that guarantees the dignity and well being of

succeeding generations of the People of SRILANKA.”.

' Thus'the Supreme aw of Sm Lanka the Constltutlon ratlﬁed thew o
unmutable republican prmc1ple of the 1ndependence of the Jud1c1ary as one attribute of the

mtanglblehentage that guarantees the dignity and well being of the people of Sri Lanka.

In Visuvalingam vs Livanage (1983) 1 SLR 203, Sharvananda J, (as

he then was) in his separate judgment in the Full Bench of nine Judges of the Supreme

. Court, (,whiCh‘ ‘exainjned' infefél-ia,‘ the queStiOhIWhether the Judges of the Supreme Court

and the Court of Appeal ceased to hold office a5 a result of the failure to observe the
provisions of Article 157A read with Article 165 of the Constitution,) highlighted the

1mportance of the mdependence of the Jud1c1ary ina democratlc society as follows.

“  The main aspzmtzons of the Constitution are set out in its luminous
preamble. Rule of law is the foundation of the Constitution and
| independence of the judiciary and fundamental human rights are
basic and essential features of the Constitution. It is a lesson of

* history that the most valued constitutional rights pre-suppose an _
' ' 15



.invdepenc»lent judiciary thrdugh-it;hich alone they can be vindicated.
There can be no free sociei‘y without law, administered through an
independent judieian/. It is and should be the pride of a democratic
government that it maintains and upholds independent courts of
Jjustice where even its.own.acts can be tested. The Supremacy of the
- Constitution is protected by.the authority of an independent judiciary
to act as the interpreter of the Constitution. So solicitous were the
framers of the Constitution to make the position of the Judges
independent and entrenched that they invested them with the status
of irremovability save on the limited grounds and manner specifically
set out in its provisions. ..... a Judge of the Supreme Court or of the
Court of Appeal ...... is not removable by the Executive; the only way
he can be removed is by an order of the President in terms of Article
- 107(2). Arﬁcle 108 provides that their salaries are determined by
Parlzament and are charged on to the Consolidated Fund and that the
salary payable to and penszon entitlement of a Judge of the said
Courts shall not be reduced after his appointment. [t is manifest that

these provisions are designed to suﬁeguard the mdependence of the

’ Iudges by aﬁ‘ordzng them security of tenure. These provzszons have

not been put into the Conshtuﬁon merely for the individual beneﬁt of
the Judges; They have been put there as a matter of public policy. The
secutrity of tenure of [udges has been vouched to the Judges not only
for their own prbtection but for the‘protectioﬁ of the State itself. The
framers of the Constitution had considered it to be in the interest of
the public and not merely of the individual Judges that their security

of tenure_'shoﬁld be sacrosanct and sanctioned. hl/ the Constitution.”

(pages 236 -238, _emphasis hdded).

The above quoted passage from Sharvananda J’s judgment highlights

provides the mechanism for the removal of such Judges. It is a special constitutional
process which has new features not found in the Soulbury Constitution and in the

Republican Constitution of 1972.

thepublic pblicy underlying the Constitutional provisions which guarantee the tenure of the

Judges of the Supreme Court and the Court of Appeal. Article 107 of the Constitution
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Article 107 has not’speciﬁe'd the body or the Authority which shall
estigate or inquire into the allegaticns-of misconduct or incapacity'set out in the
solution presented in terms of the proi/iso..ntd Article 107(2). The Constitution has
rovided in Article 107(3) that, |
- ;" Parliament shall by law or by Standing Orders shall provide for
all rriatters relating to the présentation of such an address,
including the prbbédure for the passing of such resolution, the
investigation.and‘ proof bf the alleged misbehaviour or incapacity
and the right of such ]udge to appear and to be heard in person or
by representatwe

In terms of Art1c1e 107(3) Parhament shall by law or by Standing
Orders provide for all matters relatlng to
(i) the presentatlon of such an addxess (the address under Artlcle 107(2))
(ii). the procedure for passmg of such resolution
(iii) the procedure for the 1nvest1gat10n and proof of the alleged misbehaviour or
incapacity. '
(iv) the right of such Judge to appear and to be heard in person or by
representatlve
Parliament has not enacted any law to prcvide for any or all ‘matters set out in Article
1073). | | o
The Parhament on 4.4. 1984 passed Standlng Order 78A which now
appears under the heading “Rules of Debate in the Standmg Orders of Parliament. The

said Standing Order is set out below.__ '

‘Rules of Debate =~

*78A. [(D) Not\mthstandmg anything to the contrary in the Standing Orders, where notice of a resolution

for the presentation of an address to the- president for the removal of a Judge from office is given to the
Speaker in accordance with Article 107 of the Constitution, the Speaker shall entertain such resolution and
place it on the Order Paper.of Parliament but such resolution shall not be: proceeded with until after the
expiration of a period of one month from the date on which the Select Committee appointed under paragraph
(2) of this Order has reported to Parliament.

(2) Where a resolution referred to the paragraph (1) of this Order is placed on the Order Paper of Parliament,
the Speaker shall appoint a Select Committee of Parliament consisting of not less than seven members to
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-+ Timit stipulated hierein the Select

vesngate and report to Parl1ament on the allegatlons of mrsbehawour or incapacity set out in such
'solutlon ' ’

@G) A Select Committee appointed under paragraph (2) of this Order shall transmit to the Judge whose
alleged misbehaviour or incapacity is the subject of its investigation, a copy of the allegations of
misbehaviour or incapacity made against such Judge and set out in the resolution in pursuance of which such
‘Select Committee was appointed, and shall requrre such Judge to make a written statement of defence within
- such period as may be specified by it. A

**(4) The Select Conumttee appointed under paragraph (2) of th1s Order shall have power to send for
persons, papers and records and not less than half the number of members of the Select Committee shall form
the quorum]

(5) The Judge whose alleged misbehaviour or incapacity is the subject of the investigation by a Select
Committee appomted under paragraph (2) of this Order shall have the right to appear before it and to be heard
by, such Committee, in person or by representatrve and to adduce evidence, oral or documentary, in disproof
of the allegations made against him.

(6) At the conclusion of the investigation made by it, a Select Committee appointed under paragraph (2) of
this Order shall within one month from the commencement of the sittings of such Select Committee, report its
findings together with the minutes of evidence taken before it to Parliament and may make a special report of
any matters which it may thmk fitto bnng to the notlce of Parllament

'a ale to: report its ﬁndmgs to Parlrament w1thm thetime~. -~
; permission of Parliament for an extension of a further
specified period of time giving reason therefor and Parllament may grant such extens1on of time as it may
consider necessary.

- (7) Provided however, if the Select Co'_";

(7) Where aresolution for the presentation of an address to the President for the removal of a Judge from
office on the ground of proved misbehaviour or incapacity is passed by Parliament, the Speaker shall present
: such address to the Presrdent on behalf of Parllament

(8) All proceedings connected with the investigation by the Select Committee appointed under paragraph (3)
of this Order shall not be made public unless and until a ﬁndmg of guilt on any of the charges against such
Judge is reported to Parllament by such Select Committee. ~ .~

(9) In this Standing Order “Judge” means the Chief J ustrce the President of the Court of Appeal and every
" other Judge of the Supreme Court and Court of Appeal appointed by the President of the Republic by Warrarit
under his-hand.]

In terms of paragraph (2) of Standmg Order 78A, where a resolut1on
_referred to in paragraph (1) of the Standing Order ( a resolution for the presentation of an
address to the President for the removal of a Judge from office is given to the Speaker in

accordance with Article, 107 of the Const1tutron ) is. placed on the Order Paper of

Parliament, the Speaker shall appornt a Select Committee of Parliament consisting of not
less than seven members to investigate and report to Parliament on the allegations of
misbehaviour or incapacity set out in such resolution. The Select Committee appointed as
 aforesaid shall transmit to the Judge whose alleged misbahaviour or incapacity is the

subject of its investigation, a copy of the allegations of misbahaviour or incapacity made
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o agamst such Judge and set out in the resolutlﬂ_ B} :arsuance of which such Select

Committee was appointed, ‘and-shall requrre such Judge to make a written statement of

defence within such period as may be spe01ﬁed. by it.

The select comm1ttee 1 . er to send for' persons, 3
papers and- records The Judge whose alleged mrsbehavmur or 1ncapac1ty is the subject e
matter of the investigation by the Select Committee shall have the right to appear before it
and be heard, by such Committee, in Ipersorr or by representative and to adduce evidence,

oral or documentary, in disproof of the allegations made against him.

At the conclusmn of the 1nvest1gatron made by it, the Select

Committee shall w1thm one month from the commencement of the sittings of such Select

the notice of Parhament Sub-paragraph (8) of Standmg Order 78A prov1des that all
proceedings connected with the mvestlgatlon by the Select Committee shall not be made

nding of guilt on any of the charges agamst such Judge is

‘public unless and until. 2 fi

- If the Select Commlttee is unable to report its findings to Parliament
within the time hm1t stipulated in sub-paragraph(6) of Standlng Order 78A the Select
Comrmttee shall seek perrmssmn of Parhament for an exten51on of a further specified

~period of time giving reason therefor and Parhament may grant such extension of time as it

may consxder necessary.

The petitioners in their_ apphcatlonsﬁledm the Court of Appeal
(forwarded to this Court in terms of Rule 64 1(d) of the Supreme Court Rules of 1978) and
in the written submissions filed in this Court have 'cohtepgﬁﬂ_tgél_t__si@fiing Order 78A

confers judicial power on the Select Committee to investigate the allegations of
misbebaviour or incapacity set out in the resolution presented to the Speaker in terms of
Article 107(2) and give its findings which may include a finding of guilty of an allegation

or allegations made against a Judge is ultra vires Article 4(c) of the Constitution. They have
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further contended that judicial 'poWer'ca_nnot be conferred upon the Select Committee by

Standing Order which is not Law.

The petitioners have relied on the Determination made by seven

..Judges of this Court (In Re the: Nlneteenth Amendment to the Constitution (2002) 3SLR .. . ..
_) The Attorney General also rehed onith :

submlss1ons on the balance of power between the three organs of the govemment and the
checks provided by the Constitution in respect of the power attributed to one organ of the
government. In view of this we propose to quote from that Determination the parts that are

relevant to the balance of power.

Thzs balance of power between the three organs of govemment as

brgar'i,"of'.gov_,emment in relation to another. The dissolution of
Parliament and im_ﬁeachmeﬂt of the President are some of these

powers }'u)hich éons_titute the checks incarporated in our

Therefore, executive power should not be identified with the
President and péfsonalized and should be identified at all times as

the power of the People Szmzlarl y, legislative, power should not be
'-‘zdenttﬁed wzth the Prime Minister or any party or group in
Parliament and thereby be given a partisan form and character. [t

should be seen at all times as. the, power of the. People

- the Constztutzon as weapons ’ in the hands of the partzcular organ
'of government. These checks have not been included in the

' Consﬁtuﬁon to resolve conflicts. that.-may- arise - betweengtha R

custodians of power or, for one to tame and vanquish the other.
Such use of the power which constitutes a check, would be plainly
an abuse of power totally antithetic to the fine balance that has
been struck by the Constitution.
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The power that constztutes a check, attributed to one organ of
| government in relatzon to another has to be seen at all times and
exercised, where necessary, in trust for the People. This is not a
novel ~c_oncept. The basic premise of Public Law is that power is
held in trust. From the 'perspectz've of Administrative Law in
England the “trust” 'that is implicit in the conferment of power
 has been stated as follows |
Statutory power conferred for pubhc purposes 1is conferred

as it were upon trust, not absolutely - that is to say, it can

validly be ‘used ,only"in' the right and proper way which
Parliament tohen conferring it is presumed to have
*intended.” (Administrative Law 8 ed.2000 ~ H.W.R Wade
- | andCPForsﬂh p.356) - |
o I has been firmly stated in several judgments of this Court that

the.. rule of law is. the baszs of our. Constitution ( Visuvalin ineam.v

Ln/anage, £ Premachandra v Im/awzckrema @)

.A.V. Dicey in “Law of the Constitution” postulates that 'rule of

”It means, in the ﬁrst place, the absolute supremacy of pre-

: dommance of regular law as opposed to the znﬂuence of
A arbztrary power and exeludes the exzstence of arbitrariness

of prerogative, or even of wide dzscretwnary authority on

" the part of the gooernment Englzshmen are ruled by the

The Attorney General has appropriately cited the dictum of

Bhagawatl J. (later Chief Justice of India) in the case of Gupta :
and Others v Union of Ina’za ~Where he observed: o

If there_is one principle which runs through the entire
_fabric of the Constitution, it is the principle of the Rule of
Law-and under the Constitution, it is the judiciary which is

entrusted with the task of keeping every organ of the State
21



wzthzn the llmlts of the law and thereby makzng the Rule of
: Law meanmgful and eﬁ‘iectzve

To sum up the analysis of the balance of power and the checks
contained i‘n‘the'.Constitutibn to sustain éuch balance, we would
state that the power of dtssolutibn of parliament and the process
of impeachment being some of the checks put in ;)lace, should be
exercised, where hecessary, in trust for the People only to
preserve the “sovereignty of the People, and to make it

meaningful, effective _and heneﬁcial to the People. Any exercise of
such.power ('constituting‘a'check) that may stem from partisan
ob]ectzves would be a vzolatzon of the rule of law and has to be
= ) . kept within zts lzmzts in the manner stated by Bhagawati, ].
| There sh}ould___v be nq» ‘bar ‘to such a process to uphold the

 Constitution.”(emphasis added)

The power of removal of the Judges of the Supreme Court and the

. Court of Appeal conferred on the Premdent upon.an: address of Parhament 1s a check

the government. As pointed out in the Determination of the Divisional Bench of Seven

Judges presided by SN. Silva: CJ this chec_:k has not been included in the Constitution ‘to

resolve c_onﬂiéts that may arise between the custodians of power or for one to tame and

' vaﬂquish the other’, but only as a check to be exercised, where necessary, in trust for the

Peoplé.

The exact nature 0 the 1nvest1gat10n contemp ated by rtlcle 107(3)

of the Constitution is a questlon which has not received judicial attention. In this reference
it is necessary to considp’r this particular matter as it has a link to the question referred to

—this Court by the Court of Appéal; “Is it mandatory underArtiCl‘e-PO—?(—?) of the- Constitution

for Parliament to provide for matters relating to the forum before which allegations are to

be proved’ is a part of thc question referred to this Court.
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With.out= a_deﬁnite_,ﬁnding that the allegations have been proved no
address of Parliament cOuld be made for' theremoval of a-Judge‘---Thusﬁthe “Investigation”
| referred to in Article 107(3) is an 1ndlspensable step in the process for the removal of a
Judge of the Supreme Court and the Court of Appeal The investigation leads to a finding .
whether the allegations made aga1nst the Judge have been proved or not. If the finding is
that all or some allegations have been proved 1t isa f1nal decision on which an address of
Parliament could be made. The ﬁndlng that the charges have been proved is the

1nd1spensable legal basis for the address

Thus, the fmdmg that the allegatlons have been proved is a finding
that adversely affects the constitutional nght ofa Judge to hold office during good

behaviour. It is not a fact ﬁndlng body like a Commission of Inquiry appointed under the

" Commissions of Inqulry Act. Whena Commxss1on of Inqulry makes a finding and
recommendations such ﬁndlngs or recommendatlons do not detenmne or affect the r1ghts
of persons whose conduct is the subject of the 1nqu1ry by the Comm1ss1on The Authority
which appointed the Cornm1sslon of I_nqu_lry,may_ or may nét take action on the

recommendations of the Commission of Inqulry In the 'ca's_e _of a finding made by a Select

Pre51dent for the removal of the Judge 'Ihus the ﬁnal dec1s1on of the Select Committee is

| what that eventually takes effect ‘The ﬁndlng of the Select Comm1ttee is not subject to
- conﬁrmatlon or approval by some other author1ty It stands by itself. So the address of

Parhament to be presented to the Pres1dent is.an 1nev1table consequence of a finding that

‘the charges. have been proved. .

“Thus a finding, after the inivestigation contemplated in Article
107(3), that the allegation against the Judge have been proved is a final decision which

SR d1rectly and adversely affects the const1tut10nal r1ght of the: Judge to contlnue 1n ofﬁce

In a State ruled by a Constitution based on the rule of Law, no court,
tribunal or other body (by whatever name it is called) has authority to make a finding or a
decision affecting the rights of a person unless such court, tribunal or body has the power

conferred on it by law to make such finding or decision. Such legal power can be conferred
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on such court, tribunal or body only byanAct of Parliament which is “law” and not by
Standing Orders which are not law but are rules made for the regulation of the orderly
conduct and the affairs of the Parliament. The Standing Orders are not law within the

. meaning of Article 170 of the C'onst_itutic'_)n which defines what is meant by “law”.

A Parllamentary Select Committee appomted in térms of Standing
Order 78A derives its power and authority solely from the said Standing Order which is
not law. Therefore a Select Committee appointed under and in terms of Standing Order

78A has no legal power or authority to make a finding adversely affecting the legal rights

of a Judge against whom the allegatiens made in the resolution moved under proviso to
Atrticle 107(2), is the subject matter of its 'investigation The power to make a valid finding,

after the investi gatlon contemplated in Article 107(3), can be conferred on a court, tribunal

“This s the reason why the framers of the Constitution have
advisedly used the word “law’ when they enacted Article 107(3) which reads
B Parlzament shall by law or bl Standing Orders provide for all

and prbof of the alleged misbehaviour or incapacity and the right
of such Judge to ,dppear and to be heard in person or by

by law the Body competent to conduct the investigation contemplated in Article 107(3)

vy and glve a legally vahd and blndlng ﬁndlng w1th regard to. the allegatlons of mlsbehav1our

“or incapacity 1nvest1gated by it.

The matters 'relating,to.proof being matters of law, also will have to
be provided by law and the burden of proof, the mode of proof and the degree of proof also

will have to be specified by law to avoid any uncertainty as to the proof of the alleged _
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- misbehaviour or incapacity without leavi.ng'- room for the body conducting the investigation

to decide the questions relating to nroof 'aocording to its subjective perception.

- The rlght of the J udge under 1nvest1gation to appear at the

investigation and be heard being a fundamental "'nc1ple of natural justice should also be
provided by law with a clear 1nd1cation of the scope of the “right to be heard” such as the
right to cross examine witnesses, tocall witness and adduce evidence, both oral and

documentary.

Matters relating to the presentation of an address and the procedure
for the passing of such resolution are matters whioh can be. stipulated by Standing Orders

but there is nothing to prevent Parliament -from provi-ding for such matters by law as well.

The seIection of the body to 1nvest1gate the allegations of

" misbehaviour or 1ncapac1ty and 1ts composmon and the manner in which the investigation

is to be conducted (procedure) are all matters to be decided by Parliament in its wisdom

keepmg in mmd the necessu:y to.ensure equal.protection of the law’ enshrined in the

' ‘Constitutlon

At the hearing submissions we_re made that the Select Committee of

~ Parliament in investigating the allegations contained in the resolution exercises judicial
~ power and as such it is contrary to Article 4 ( ¢)of the Constltution and that Standing
' Order 78A is contrary to the Constltutlon espec1a11y to Articles 12(1), 13(5) and 14(1)(g)

However after careful consideratlon of the submissions and the question referred to this

answer thé-question‘referred to us: Accordingly; We express no opinion nor give any

finding on those submissions.

TheAttorneyGeneraland the learned President’s Counsel and the
other learned counsel for the parties who sought to intervene submitted that the power of
removal of the Judges of the Supreme Court and the Court of Appeal is a power of

Parliament. wé are unabl'e- to accept this submission. There is a constitutional right given

to the Members of Parliament to move a resolution containing the allegations of
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misbehavior or incapacity against a Judge of the Supreme Court and the Court of Appeal
and the right to make an address of Parliament 'to be presented to the President for the - -+ -
removal of such Judge for proved misbehaviour or incapacity. The power of removal of

such Judge is a power of the President.

In view of the redsohs we ﬁdv:e'set out above we answerthe 'Ej_deétio'ri
referred to us, as setout at the beginning of this Order, as follows.
“ It is mandatory under Article 107(3) of the Constitution for the Parliament to
provide by law the matters relating to the forum before which the allegations are to be

proved, the mode of proof, burden of proof and the standard of proof of any alleged

misbehaviour or incapacity and the Judge’s right to appear and to be heard in person
or by representative in addition to matters relating to the investigation of the alleged

misbehaviour or incapacity.”

This answer to the question referred to us and this Order is applicable to
S.C Reference Nos. 4, 5, 6, 7, 8,and 9 0f 2012.

The reference made to this Court involves a matter which concemns
the Judges of the Supreme Court and the Court of Appeal. In dealing with the question we
therefore kept in mind that the obj ecti?ity of our approach itself may incidentally be in
issue. It is therefore in a spirit of detached objective inquiry which is a distinguishing
feature of judicial process, that we attempted to find an answer to the question referred to
us. We have performed our duty faithfully bearing in mind the Oath of ofﬁce we have

taken when we assumed the _]udICIal office which we hold

. .Before. we conclude it is pertinent to invite attention.of all concerned .

4 ',--to the: words the late Hons Anura Bandaranayak MP.,

contained in hlS ruling dated 20" June 2001, which is faithfully approved and followed by

. our Parhaments upto the present day. He said as follows.

* However: Members of  Parliament may give thezr -mind- to- the
need to introduce fresh leglslahon or amend the existing
standing orders regarding Motions of Impeachment against

Judges of the Superior Courts. I believe such provision has
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alfeddyv been‘in.cludéd zn the .Draft Constitution tabled in House
in August 2000.” (Hansard dated 20.6.2001 Column 1039
The 2000 Draft constitution did not see the light of the day as a new Constitution.

« We.express our gratltude

learned Attorney General the learned President’s Counsel and the other learned counsel
who appeared for the petitioners and the learned President’s Counsel and the other learned

counsel who appeared for the parties who sought to intervene.

Gamini Amaratunga J.

K.Sripavan J

Priyasath Dep, P.C. I.

Ilent a851stance rendered by the;"-'f"f'?‘?" Fa
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